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Adesta Limi(ed Jlllrtncrshill: Adcsla Mana 'emen1 Gruup, 1m:" and Aucsllll.l,e. Pal1ners
,~uboonlrac1("

ShuS\(1 General EnuinccT, Inc" A Californ;ll Com; lind Rush Perf-onnel Servicc~. Inc., A Cl\liIorniil CMnOnlljon

Afler Iln invesligation concerning the payment of wages to workers employed in the execution ofthe contmet for
the above-named pUblic work, project, the Divisioo of Labor Standards Enforcement (the "Division") has determined
that violations ofthe California Labor Code have been committed by the contractor and/or subcontractor
identilicd above, In accordance with Labor Code section 1741, the Division hereby issues this Civil
Wage and Penalty AssessmeTlt

The noture ofth. violations ofthe Labor Code and the basis fbr the assessment are as follows;
Violntion ol'Lllbor Code Sections 1771 Hntl1774: workwi no! pllid the general prc\'ftlling rulO ofpcr diem w~,ges specified lilr
fitraight time. Halurdav work, hulidav,aod <.Ivorthne work- wurkers were misd:I.'isilicd as Telephone Installers and Laborers and CUI\sc9\1cntly
undcrpnid for some ()f their work: others were nut paid the proper n::imburscmct\t for mileage cxpcnfie; some workers did not recciw thc
:-;pedticd per diem wagc rate filr work performed l:I,'i 'l'clc",'(Immullicalion~ 'j'cl;hnician; Failure ttl pity the required wage fur overtime. in
vioilltion of Section 1815 rcsulted in penaltics assessed pursuant to Section 1813.

The attached Audit Summary further itemizes the c.a!culalion of wages due and penalties under Labor Code
sections 1775 and 18 i3.

The Division has determined that the total amount orwagcs due is: $30,822.10

The Division has determined that the total amount of penallies assessed under Labor Code .ections i775
and1813is: $11,000.00

The Division has determined that the amount ofpenulties assessed against
under Labor Code section 1776 is:

eral Engineering. Inc..: Rush Pc (sonnel S(
!i0.00

P}easc refef to page 4 fOf specific withholding obligations pertaining to these amounts,

.. _...

R

Sherry Gentry
Deputy Labor Commissioner

I'W :l~ ('lI"I~dI101l2)
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Notice of Right to Obtain Review· Formal Hearing

In accordance with Labor Code Section 1742, an affected contractor or ,ubcontractor may obtain
review ofthi~ Civil Wage and Penalty A"e~smenl by transmitting a written request to the ornee
of the Labor Commissioner that appears below within 60 days after service ofthe a~sessmenl.

Tn obtain a hearing, a written Request for Review must be transmitted to the following address:

LabOl' Commissioner, State ofCulifornia
Civil Wage and Penalty Assessment Review Office

2031 Howe Ave.. Suite 100
Sacramcnto, CA 95825

A Request for Review eitber shllll clearly identify the Civil Wage and Penalty Assessment from

which rcvicw is sought, including the date of the assessment, or it shall include a copy o!'thc
assessment as an attachment, and shall also 5et forth the basis upon which the assessl1l~nt is
being contci;tcd. In accordance with Lahor Code section 1742, the contractor nr subcontractor
shall be provided an opportunity to review evidence to be utilized by the Labor C0111mi~sioner

at tbe bearing within 20 days ofthe Labor Commissioner's receipt of the writtcn Request for Review.

Failure by a contractor or subcontractor to suhmit 11 timely Request for
Review will result iu a final order which shall be binding ou the contractor
and subcontractor, and which shall also he binding, with respect to tbe
amount due, on a bOllding company issuing a bond that secures the
payment of,,"'agc!lllnc.l a surcl)' on II bond. Labor Code section 1743.

In accordance with Labor Code section 1742(d), a certitied e·ory of a tinal order lOa)' bc tiled by
the Labor Commissioner in the oftict: of the clerk orthc superior court in any county in which the
affected contractor or subcontractor has propert)' or has Or had a place ofbusino", Tbe clerk,
inuncdiatcly upon the filing, shall enter judgment for the State against the per~l)on ussessed ill

the amount shown on the corti tied order.

(continued on next page)
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Opportunity for Settlement Meeting

[" Rccordanee with Labor Code section 1742.1 (b), tbe [.ahor Commissioner shall, upon receipt
"I' a requesl Irom the affecled contraclor or subcontractor witbin 30 days following tbe service
ofthb Civil Wage and Penalty Assessment, all'ord the eonlractor or subcontractor the opportunity
to meel wilb the Labor Commissitmcr or his or her designee to attempt to settle a dispute
regarding the assessment, The settlement meeting may be held in person or by telephone and
shall t~k.e place .betilrc the expiration of the 60"day period for seeking a hearing as set forth
above under the heading Notice of Right to ObtRin Review. No evidence of anything said or any
admission mudc ll}r the purpose of, in the course of, or pursuant to, the settlement meeting is
admissible or subject to di.s:covery in any administralive or civil proceeding. This opportunity
to timely request an informal settlement meeting is in addition to the right to obtain a formal
hearing, and [\ settlement meeting may be requested even if n written ncquest for Review has
already been made. Requesting a settlement meeting, however I docs not extend the nO-dny
period during which u formal hearing may be requested.

A written request to Inl:ct with the Labor Commissioner or his or her designee 10 attempt to settle
U dispute regarding this aS5e~~ment must he transmitted to Sherr... Gentry
al the following address: 5555 California Ave., Suite 200

Bakersfield, CA 93309

Liquidated Ilamages

In accordance with Labor Code section 1742.1, after 60 days following the service of this Civil
Wage and Penalty Assessment, the affected contractor1 subcontractor, and surety on a bond or
bonds issued to secure the payment of wages covered by the Hs~cssment shall be liable for
liquidated damagc:i in an amount equal to the wages, Or portion thereof that still remain unpaid.
Ifth~ assessment subsequelltly is overturned or modified after administrative or judicial review,
liquidated damages shall be payable only on the wages found to be due and unpaid. If the
contractor or subcontractor demonstrates to the satisfaction of the Director oftht..' Department
of Industrial Relations thaI he or she had substantial grounds for believing the assessment or
notice to be an error, the Director shaH waive payment of the liquidated damages,

The Amount of Liquidated Damages Available Under this Assessment is

(continued an next page)
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Statutory Witbholding Obligations

1. Awarding Body Withholding Obligations

In accordance with Labllr Code seetinn 1727(a), before making payments to the contractor nf
money due ullder a GOntmet fnr public work, the awarding body shall wilhhnld and retain therefrom
ull ,mnunts required tn satisfy this Civil Wage and I'enalty Assessment. The amnunt required
to satisfy this Civil W~ge and Penalty Assessment shall nnt be disbursed by the awarding hndy
until receiptn!'a finatnl'dcr that is nu Innger subject tnjudicial review.

The amount which must be withheld and retained by the awarding hody pnrsuant tn this
Civil Wage and Penalt)' Assessment is:

Wag~s Due:
Penalties Due Under Labor Code seelions 1775 and IR13:
Penalties Due Under Labor Code sections 1776:
Total Withholding Amount:

2. Prime Contractor Withholding Obligations:

$30.822.10
$11,000.00

$0.00
$41,822.10

In accordance with Labor Code section I727(b), if the awarding body has not retained sumcient
money under the contract to satisfy this Civil V,Iage and Penalty Assessment bi:lscd on a
subcontractor's violations t the contractor shall, upon the request of the Labor Commissioner.
withhold suf11cient money due the ~ubcontractor under the contract 10 satisfy the assessment and
transfer the monoy to the awarding bod)'. This amount shall not be disbursed by the awarding body
until receipt ofa final order thal is no longer subject to judicial review.

[Rjlftbis box is checked, the Labor Commissioner hereb)' requests that the prime contractor
withhold the following amounl front money due the subcontmctor and transfer the money to the
awarding body to sntisfy this asscs~ment:

Wllgefi Due:
Penaltie., Due Under Labor Code sections 1775 and 1813:
Penalties Due Under Labor Code sections 1776:
Total Withholding Amount:

Distribution:

Awarding Body
Surety(s) on Bond
Prime Contractor
Subcontractor
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STATE OF CALIFORNIA

DEPARTMENT OF INDUSTRIAL RELATIONS

In the Matter of the Request for Review of:

S4asta General Engineering, Inc.

From aCivil Wage and Penalty Assessment issued by:

Division of Labor Standards Enforcement

,
Case No. 08-0023-PWH

OlmER DENYING RECONSIDERATION

Adesta Limited Partnership, Adesta Management Group, Inc., and'Adesta Partners, LLC

(collectiveiy "Adesta;') seek reconsideration of the pecision of the Director issued on April 28,

2009 ("Decision"), on the basis that the Decision incorrectly assessed liquidated damages under

Labor Code section 1742.1; subdivision (a). Adesta, the prime contractor for the underlying pro~

ject, argues that liquidated damages are not due because it had deposited a!)heok with the Divi
sion ofLabor Standards Enforcement ("DLSE") for the amount of the assessed prevailing wages

and penalties within 60 days after service of the civil wage and penalty assessment ("Ass~s~

ment"). DLSE has fiied a response and Adesta has filed a'reply. Based on myreview ofAde

sta's and DLSE's arguments, and the relevant parts ofthe record, I deny reconsideration for the

following reasons.

First, Adesta neither requested review of the Assessment nor sought to intervene in

Shasta's request for review. This means it has never become a "party" to these proceedings.

The right to seek reconsideration is reserved to parties. (See, Cal. Code Regs., tit. 8, §§ 17261 &

17262.) Adesta's failure to exhaust its administrative remedies by requesti:iJ.g review of the As-
, \. . .

sessment means that Adesta is not a party in this case and therefore lacks standing either to re-

quest reconsideration or to seek judicial review of the Decision; Adesta's participation ,in the

case as an "interested Person" under California Code ofRegulations, title 8, section 17208, sub

division (d) does restore the rights and interests thatit forfeited, as' a result its failure to file a

timely request for review. (Cal. Code. Regs., tit. 8, § 17208, subd (e).)



Next, the Janual)' 17,2008, letter, and accompan~g check dated Janual)' 16,2008, from

Brian Crone to Sherty Gentl)', was not introduced into evidence at the hearing. It has not been. . . .
authenticated nor otherwise admitted into evidence. It is therefore not part of the administrative

record of this case and may not fonn a basis for reconsideration.

Finally, Adesta relies on the CUlTent version ofLabor Code section 1742.1, subdivision.

(b) [Stats 20Q8, ch. 402, § 3, S13 1352, eff. 111/09], authorizing deposit of the full amountofan

assessment in escrow with DLSE pending.administrative and judicial review as a means to avoid

liquidated damages. However,this v~rsion ofLabor Code section 1742.1, subdivision (b) did

nct take effect until Janual)' 1,2009; the prior version had no provision for depositing wages to

avoid liquidated damages. Because the 60-day time after service of the Assessment for payment

afunpaid prevailing wages had run nearly one year prior to the amendment's effective date, the

version in effect at that time, which did not authorize deposits in escrow, remains applicable to

this case.

Accordingly, Adcsia's request for reconsideration is denied.

Dated:

Jolm C, Duncan
Director ofIndustrial Relations
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STATE OF CALIFORNIA

DEPARTMENT OF INDUSTRIAL RELATIONS

In the Matter of tile Request for Review of:

Shasta Generlll Engineering, Ine.

From a Civil Wage and Penalty Assessment issued by:

Division of Labor Standards Enforcement

Case No. 08-0023-PWH

DECISION OF THE DIRECTOR OF INDUSTlUAL RELATIONS

Affected subcontractor Shasta General Engineering, Inc. ("Shasta") submitted a request

for review ofa Civil Wage and Penalty Assessment ("Assessment") issued by the Division of

Labor Standards Enforcement ("OLSE") on November 16, 2007, with respect to work performed.

by Shasta on the Copper Communications Cable and Voice and Data Equipment - Monitoring,

Testing and Repair, California Aqueduct State Water Facilities project ("Project") in eleven

counties. The Assessment determined that $41,822.10 in unpaid prevailing wages and statutory

penalties was due. DLSE filed a motion to dismiss Shasta's request for review because it was

mailed 63 days after service of the Assessment. A Hearing on the Merits occurred on August 6,

2008, in Sacramento, California, before Hearing Officer Nathan D. Schmidt. Mark J. Hansen

and Monica Hansen, appeared for Shasta, and Ramon Yuen-Garcia appeared for DLSE. The

Hearing Officer vacated submission after the conclusion ofbriefmg, on February 5, 2009, to take

official notice of additional prevailing wage determinations ("PWDs") brought into issue for the

first time by the briefing. The matter was resubmitted on February 13,2009.

The issues for decision are:

• Whether Shasta's request for review of the Assessment was timely filed.

• Whether the Assessment correctly found that Shasta paid Laborers Carl Bartaldo, John

Ross and Walt Moskal less thau the prevailing wages required for work performed in San

Luis Obispo County.



• Whether the Assessment correctly found that Shasta paid Telecommunications Techni

cians Daryoll'uller and John Norton less than the prevailing wages required for work

performed in Los Angeles County on November 22, 2005.

• Whether the Assessment correctly reclassified Bartaldo and Ross from Laborer to Oper

ating Engineer for work operating a backhoe.

• Whether the Assessment correctly reclassified Donald Lancaster, James Floyd and James

Long from Telephone Installer to Telecommunications Technician for work performed in

Alameda, Kern, Los Angeles and Merced Counties.

• Whether the Assessment correctly found tllat Long and Lancaster were underpaid for

overtime worked during the weeks endingJuly 22 and July 29, 2006.

• Whether the Assessment correctly found that Lancaster was entiiled to be paid at the

holiday ratc for one hour ofwork on President's Day, February 20, 2006.

• Whether the Assessment correctly found that Shasta. paid Fuller, Norton and Long less

than the mileage reimbursement rate required by the, Travel and'Subsistenee Provisions

for Telecommunications Technician.

• Whether the Assessment correctly found that Lancaster was entitled to $17,688.85 in un

paid mileage reimbursement.

In this Decision, the Director finds that Shasta's request for review was timely filed. On

the merits ofthe case, this decision affirms the Assessment on all but two issues, fmdiJ1g that

Fuller and Norton were fully paid for their work in Los Angeles CountY on November 22, 2005,

and that Lancaster was not entitled to holiday pay for February 20, 2006. Therefore, the Director

ofIndustrial Relations issues this decision affirming and modifYing the Assessment.

FACTS

Shasta employees worked on the Project from approximately August 4,2005, to August

24, 2006, in Contra Costa, Alameda, San Joaquin, Santa Clara, Meroed, Fresno, Kings, Kern,

San Luis Obispo, Los Angeles and San Bernardino Counties. The eleven counties in which work
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on the Project took place encompass four divisions of the Department ofWater Resources

("DWR"), in~luding the San Luis Field Division. The Certified Payroll Reports ("CPRs") for

Shasta's work on the Project were prepared by Rush Personnel Services ("Rush") under a pre

existing contract with Shasta and identify the workers as joint employees of Rush and Shasta.·

.. Timeliness of Request For Review: OLSE served the Assessment by mail on November

16, 2007. The Assessment found that eight workers had been underpaid prevailing wages by

Rush and Shasta in the amount of$30,822.10, and assessed penalties pursuant to Labor Code

sections 1775 and 1813 in the amount of$I1,OOO.OO.1 DLSa found that Rush's mstm)' of two

prior instances ofprevailing wage violations supports the imposition ofpenalties under section

1775 at $50.00 per violation. Rush did not request review. Shasta's Request for Review ("Re

quest") was postmarked January 18, 2008; 63 days after DLSE mailed the Assessment.

APl'licable Prevailing Wage Oetennlnations: There are four applicable PWDs, including

the relevant scopes ofwork andtravel reimbursement provisions:

Laborer for Northern California (NC-23-102-1-2004-21: This is the rate Shasta

claims is due for backhoe operation. It includes the sub-classification of"Composite

Crew Person (Operation ofvehicles when in conjunction with Laborer's duties)."

Laborer for Southern California ISC-23-102-2-2004-J): A Notice Regarding Advi

sory Scope ofWork for the Southern California Laborers' General Prevailing Wage De

termination, dated August 22, 2004, provides. in pertinent part: "The following classifica

tions have not been adopted for public works projects: ... Vehicle Operator in connec··

tion with all Laborers' work."

Operating Engineer for Southern California (SC-23.63-2-2004-J): This is the rate

used in the Assessment for backhoe operation. It includes the sub-classification of

"Backhoe Operator (up to and including ~ yds.) small ford, case or similar."

I All further statutoI)' references are te the California Labor Code, unless otherwise indicated.
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Telephone Installation Worker CC-422-X-lO-2001-l) is expressly limited to work

done "'within DelNorte, Inyo, Mono and San Bernardino, and Santa Barbara Counties."

Telecommunications Technician (C-422-X-I-2003-2 and C-422-X-I-2003-2B): The

Travel and Subsistence Provisions for Telecommunications Technician state in part:

Apersonal automobile maybe used for Company business or to facilitate
transportation provided that:

•••
Such usage shall be reimbursed at the Internal Revenue Service (IRS) reim
bursement rate for mileage. In the event that the IRS increases the reim
bursement rate for mileage, the Company will adjust the mileage reimburse
ment rate to the maximum allowable rate as soon as practical, not to exceed
60 days from the effective date ofthe increase.

Undemavment ofPrevailing Rate for Work Performed In San Luis Ohispo' County: From

January 29 through February 25, 2006, Bartaldo, Ross and Moskal worked in San Luis Obispo

County; they did not receive the applicable prevailing wage rate. Shasta disputed this finding for.

the first time in Its post-hearing briefmg, contending that the work actually occurred in DWR's

San Luis Field Division, which is located in Merced County, whose prevailing wage is higher

than the three men received.

For these weeks, the time cards for Bartaldo, Ross and Moskal, report the location of

their work as "Copper Comm. San Luis." Shasta's proposed interpretation that the location

noted on the time cards refers to the DWR Field Division where the work took place, rather than

being an abbreviation for San Luis Obispo County, is not plausible because all the time cards in

evidence refer to the counties in which the work was performed, not the DWR division. There is

no support for a fmding that Shasta departed from its nonnal practice of identifying work loca·

tion by county for this time-period alone.

Undemayment ofPrevailing Rate for Work Performed In Los Angeles County: The As

sessment found that Telecommunications TeclmiciansFuller and Norton were both underpaid for

eight hours ofwork in Los Angeles County on November 22, 2005. The evidence shows that

both workers' pay was incorrectly reported on the CPRs. The paycheck stubs for the relevant
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pay period establish that both were both paid the correct prevailing wage ($35.50 per hour).

Reclassification from Laborer to, Operating Engineer: The Assessment reclassified two

workers, Bartaldo and Ross, from Laborer to Operating Engineer, for work operating a backhoe

during the pay period ending February II, 2006. The equipment that Bartaldo and Ross operated

was not a "true'backhoe," but rather a piece ofequipment with backhoe functions that attached to

the back ofa truck. Bartaldo testified that he uscd the backhoe attachment to excavate trenches

approximately 24 inches in depth and that operating the backhoe attachment was different from

his nonnal Laborer work. Shasta produced no contradictory evidence.

Reclassification from Telephone Installation Worker to Telecommunications Technician:

Lancaster, Long and James Floyd, were paid as Telephone Installation Workers for multiple

'weeks of work that the evidence shows was performed in Alameda, Kern, Los Angeles and

Merced counties. This prevailing wage rate was not available in those counties. All other work

on the Project by these workcrs was reported on the CPRs, and paid, at the higher Telecommuni

cations Technician rate, which the rate the Assessment used for this work.

Underpayment ofOvertime: The CPRs report that Long and Lancaster worked ten hours

per day.on six days during the weeks ending July 22 and July 29, 2006. They were paid at the

straight time rate for the fulltcn hours each day. The Assessment found that Long and Lancaster

were entitled to the be paid at the overtime rate for the hours worked in excess of eight hours per

day, a total of 12 hours ofovertime per worker during the two week pcriod. Shasta admits its

fallure to pay the overtime rate for these hours.

Entitlement to Holiday Pay: The Assessment found that Lancaster had worked for one

hour on the President's Day holiday, February 20, 2006, and had been undcrpaid at the straight

time rate rather than the holiday rate as reported on the CPRs. Lancaster's time card for that day,

however, shows that he was incorrectly reported on the CPRs as working on the Project when he

was actually offwork for the holiday.

Mileage Reimbursement: The Assessment found that Shasta had underpaid tlle mileage

reimbursement owed to Telecommunications Technioians Fuller, Norton and Long. Shasta paid

these three workers reimbursement at the rate of$0,41 per mile for all of their reimbursable
5 '
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mileage incurred on the Project. The IRS Optional Standard Mileage Rate ("reimbursement

rate") in effect from the commencement of Shasta's work on the Project through August 31,

2005, was$OA05 per mile. The reimbursement rate increased to $OA85 per mile from Septem

ber I through December 31,2005, and was reduced to $0.445 per mile from January I, 2006,

through the completion of Shasta's work on the Project. Shasta presented no evidence that pay

ing the applicable relntbursement rale was impractical.

Failure to Pay Mileage Reimbursement to Lancaster: Lancaster, also a TelecommunIca

tions Technician, and Shasta's Vice President, was paid no reimbursement for any of the reim

bursable mileage he had incurred on the Project. Lancaster's estimate that he drove approxi

mately 50,000 business miles on the Project from August 29, 2005, through August 26, 2006, is

accepted in the absence of contrary evidence from Shasta. Lancaster's assumption ofpayments

on a Ford F250 pick-up owned by Shasta is further evidence that the mileage was incurred as an

employee on the Project, not as an officer of Shasta.

DLSE used an average reimbursement rate of$0.465 per mile because neither Shasta nor

Lancaster could show when in relation to the various reimbursement rates specific miles were

driven. Based on the evidence, this appears to be a reasonable estimate; Shasta has presented no

evidence to rebut the estimate. This results in a total of$23,250 in mileage reimbursement owed

to Lancaster, less $~ ,561.15 in truck expense reimbursements Shasta paid to Lancaster during the

Project. The total unpaid mileage reimbursement is $17,688.85.

DISCUSSION

Sectiens 1720 and following set forth a scheme for determining and requiring the pay

ment ef prevailing wages to workers employed on public works construction projects. Specifi

cally:

The overall purpose of the prevailing wage law ...is to benefit and protect em
pleyees on public werks projects. This general objective subsumes within it a
number of specific goals: to protect employees from substandard wages that
might be paid if contractors could recruit labor from distant cheap-labor areas; to
permit union centraetors to compete with nenunien contraeters; to benefit the
public through the superior efficiency ofwell-paid employees; and to compensate
nonpublie employees with higher wages for the absence ofjob security and em-
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ployment benefitseJ1joyed by public employees.

(Lusardi Construction Co. v.Aubry (1992) I Cal.4th 976, 987 [cllatlons om/lled).) DLSE en

forces prevailing wage requirements not only for the benefit ofworkers but also "to protect em

.ployers who comply with the law from those who attempt to gain competitive advantage at the

expense of their workers by failing to comply with minimum labor standards." (Section 90.5,

subdivision (a), and see Lusardi, supra.)

Section 1775, subdivision (a) requires, among other things, that contraotors and subcon

tractors pay the difference to workers who were paid less than the prevailing rate, and also pre

soribes penalties for failing to pay the prevailing rate. Section 1742.1, subdivision (a) provides

for the imposition of liquidated damages, essentially a doubling of the unpaid wages,Ifthose

wages are not paid within sixty days following service ofa Civil Wage and Penalty ASSessment

under section 1741.

When DLSE determines that a violation of the prevailing wage laws has occurred, a writ

ten Civil Wage and Penalty Assessll)ent is issued pursuant to section 1741. An affected contrac

tor or subcontractor may appeal the Assessment by filing a Request for Review under section

. 1742. Subdivision (b) of section 1742 provides in part that "[tlhe contractor or subcontractor

shall have the burden ofproving that the basis for the civil wage and penalty Assessment is in-

correct.U

Shasta's Request For Review Was Timely.

Sectjon 1742, subdivision (a) provides that "an affected contractor or subcontractor may

obtain review ofa civil wage and penalty assessment ... by transmitting a written request ...

within 60 days after service of the assessment." DLSE contends that Shasta's request for review,

mailed 63 days after mailing of the Assessment, is not timely because the 60·day filing deadline

is not extended by the time extension rules ofCode ofCivil Procedure section 1013. DLSE ar

gues that the 60·day time limit for filing a request for review under section 1742(a) is analogous

to section 3725, and is therefore not extended by Code ofCivil Procedure section 1013. Accord

ing to DLSE. section 1742, subdivision (a) "does not refer to service ofanything. Rather, to ob-
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tain the right to a hearing, Respondent must initiate aotion to file a timely Request for Review."

(DLSE Motion to Dismiss, August 1,2008.) DLSE's argument misinterprets both its own au

thority and the plain language of section 1742.

In Department ofIndustrial Relations v. Atlantic Baking Co. (2001) 89 Cal.AppAth 891,

894, relied on by DLSE, the court ofappeal distinguishes statutory time limits that are triggered '

by "service of a document to wl,lich a response is directed," and which are therefore extended by

Code ofCivil Procedure section 1013, from time limits that are triggered by "an aot other than

service," which are not extended by section I013. In Atlantic Baking, the court held that the 45

day time period for filing a petition for writ ofmandate under section 3725 was not extended by

section 1013, because it "runs from the 'mailing' of the notice of findings and findings issued by

the Labor Commissioner" find makes no reference to "service." (Id. at p. 895.)

Section 1-741, subdivision (a) expressly requires that scrvice ofa civil wagc and'penalty

assessment be completed by mail "pursuant to Section 1013 of the Code ofCivil Procedure,"

and, contrary to DLSE's assertion, seciion 1742, subdivision (a) expressly calculates the 60-day

time limit for transmitting a request for review from "service of the assessmant," (Emphasis

added.) Because the time limit begins to run from service of the Assessment, Code of Civil Pro

cedure section 1013 extends the time limit for filing a request for review by an in-state contractor

or subcontractor to 65 days from the date the Assessment is served by mail.2 Shasta's Request

for Review, postmarked 63 days after the date that DLSE served the Assessment, was therefore

filed timely. DLSE's motion to dismiss Shasta's Request for Review as UIltimely is denied.

Shasta Was Required To Pay The Prevailing Rate For Operating Engineer For
Backhoe Operation.

The prevailing rate ofpay for a given "craft, classification, or type of work" is deter

mined by the Director of Industrial Relaticns in accordance with the standards set forth in section

1773. The Director determines these rates for each locality (as defmed in section 1724) and pub.

lishes general wage determinations such as Laborer and Operating Engineer to inform all inter-

, See also Rule 03, subdivision <al [Cal. Code Regs., tit. 8, §17203, subd.(al].
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ested parties and the public of the applicable wage rates for the "craft, classification and type of

work." (Section 1773.) Contractors and subcontractors are deemed to have constructive notice

of the applicable prevailing wage rates. (Division ofLabor Standards Enforcement v. Ericsson

InfOrmation Systems (1990) 221 Cal.App.3d 114, 125.) Ultimately, it is the trier of fact who de·

'termines the proper pay classification for a type ofwork based on the Director's PWDs.

Shasta argues that the backhoe attachment was "not really a backhoe" because it attached

to the back ofa truck and therefore the Operating Engineer PWD did not apply. Shasta contends

that it properly paid Bartaldo and Ross at the Laborer rate for the work, under the Composite

Crew Person sub-classification that covers "operation of vehicles when in conjunction with La·

borer's duties," As noted above, the Composite Crew Person sub-classification does not exist in

the Southern California Laborer PWD applicable to San Luis Obispo County where the work

was performed. In fact,the August 22,2004, Notice Regarding Advisory Scope of Work for the

Southern California Laborers' General Prevailing Wage Determination specifically states that

vehicle operation "in connection with all Laborcrs' work" is not included in the Scope ofWork

for public works projects.

The Operating Engineer PWO applies to backhoe operation, without excluding the type

ofbackhoe attachment used here. For these reasons,Shasta has not met its burden to prove that

DLSE's use of the Operating Engineer, Backhoe Operator rate of pay was incorrect. Conse·

quently, because Shasta did not pay Bartaldo and Ross the prevailing wages specified for the

Operating Engineer classification, it violated its statutory obligation to pay prevailing wages.

The ASsessment is therefore affnmed as to this issue. The total unpaid wages owing to Bartaldo

and Ross are $609.76 for 32 hours ofstraight time and 6 hours of overtime worked on 4 days.

Shasta Is Reguired To Reimburse Its Telecommunications Technicians At The
Maximum IRS Mileage Reimbursement Rate.

The Travel and Subsistence Provisions for Telecommunications Technician unambigu

ously provide that personal automobile usage "shall be reimbursed at the Internal Revenue Ser

vice (IRS) reimbursement rate for mileage," and that, if the IRS reimbursement rate changes, \he

company's mileage reimbursement rate will be adjusted "to the maximum allowable rate'as soon
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as practical." It is undisputed that Shasta paid mileage reimbursement owed to Telecommunica

tions Technicians Fuller, Norton and Long at the rate of$0.41 per mile for all of their reimburs

able mileage incurred on the Project, even though the maximum IRS reimbursement rate was

$0.485 per mile from September I through December 31, 2005, and $0.445 per mile from Janu

ary 1,2006, through the completion of Shasta's work on the Project.

Shasta contends that it was not required to pay the increased reimbursement rates, be

cause these rates are characterized by the IRS as "optional" rates. On that basis, Shasta argues

that it was free to choose whether to pay the increased rate or not. IRS's interpretation ofhow to

calculate its mileage rates iri other situations is not at issue here; the obligationto pay the prevail

ing wage determined by the Director is a matter of state law, which includes the applicable

Travel and Subsistence Provisions governing mileage reimbursement to the Telecommunications

Technicians. These provisions require reimbursement at the maximum IRS reimbursement rate

and the implementation of any increases in that rate "as soon as practical."

Shasta has provided no evidence to show that immediate increases were not practical in

this case and has thus failed to meet its burden to disprove the basis of the Assessment. Conse

quently, because Shasta did not reimburse FuUer, Norton and Long at the correct mileage reim

bursement rate, it violated its statutory obligation to pay prevailing wages. The Assessment is

therefore affirmed as to this issue.

. Shasta Is Required To Reimburse Lancaster For His Mileage Attributable To
The Project.

Like the other employees paid as Telecommunications Technicians, Lancaster wasenti

tied to be reimbursed for his personal automobile usage on the Project at the maximum IRS re

imbursement rate. Shasta contends that Lancaster was not entitled td reimbursement for .his

mileage because he was an officer and part-owner of Shasta and "had company obligations,"

though it has proVided no evidence concerning any such obligations or legal argument justifying

an exemption from reimbursement on that basis. Shasta's sole argument disputing the 50,000

miles claimed by Lancaster for his work on the Project from August 29,2005, through August

26, 2006, is that it is an approximate figure and is not supported by mileage logs. Shasta pro-
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vlded no evidence that Lancaster's figure Is inaccurate. The burden is on Shasta to disprove the

basis of the Assessment, and It cannot shift that burden simply by saying that It disagrees with

the evideno.e underlying the Assessment.

Shasta has provided no evidence to dispute either the 50,000 miles \hat Lancaster states

he aocrued working on the Project or his entitlement to reimbursement for those miles and has

thus failed to meet its burden to disprove the basis of the Assessment. Consequently, because
. Shasta did not fully reimburse Lancaster for his personal vehicle mileage accrued on the Project,

it violated its statutory obligation to pay prevailing wages. The Assessment is therefore affirmed

. as to this issue. The unpaid mileage reimbursement owing to Lancaster is $23,250 for 50,000

miles at the average reimbursement rate of$0.465 per mlle,less $5,561.15 in documented truck

expense reimbursements which DLSE credited in the Assessment, for a total of $17,688.85.

DLSE's PenallY Assessment UnderSeetion 1775 Is Appropriate.

Section 1775, subdivisien (a) states in relevant part:

(I) The contractor and any subcontractor under the contractor shall, as a penalty
to the state or political subdivision on whose behalf the contract Is made or
awarded, forfeit not more than fifty dollars ($50) for each calendar day, or portion
thereof, for each worker paid less than the prevailing wage rates as determined by
the director for the work or craft in which the workeris employed for any public
work done under the contract by the contractor or, except as provided in subdivi
sion (b), by any subcontractor under the contractor.

(2)(/1.) The amount of the penalty shall be determined by the Labor Commissioner
based on consideration ofboth of the following:

(I) Whether the failure of the contractor or subcontractor to pay the correct
rate of per diem wages was a good faith mistake and, ifso, the error was promptly
and voluntarily corrected when brought to the attention of the contractor or sub
contractor.

(Ii) Whether the contractor or subcontractor has a prior record of failing to
meet its prevailing wage obligations.

(B)(i) The penalty lllay not be less than ten dollars ($10) ... unless the
failure of the ... subcontractor to pay the correct rate of per diem wages was a
good faith mistake and, if so, the error was promptly and voluntarily corrected
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when brought to the attention of the ... subcontractor.

(li) The penalty may not be less than twenty dollars ($20) ... if the ...
.subcontractor has been assessed penalties within the previous three years for fail
ing to meet its prevailing wage obligations on a separate contract, unless those
penalties were subsequently withdrawn or overturned.

(iii) The penalty may not be less than thirty dollars ($30) ... if the Labor
Commissioner determines that the violation was Willful, as defined in subdivision
(c) of Section 1777.1.[3)

Abuse ofdiscretion is established if the Labor Commissioner "has not proceeded in the

manner required by law, the [determination] is not supported by the findings, or the fmdings are

not supported by the evidence." (Code of Civil Procedure section 1094;5, subdivision (b).) In

reviewing for abuse ofdiscretion, however, the Director is not free to substitute his own judg

ment "because in [his] own evaluation of the circumstances the punishment appears to be too

harsh." Pegue$ v. Civil Service Commis$lon (1998) 67 Cal.AppAth 95,107.

Acontractor or subcontractor has the same burden ofproofwith respect to the penalty

detennination as to the wage Assessment. Specifically, "the Affected Contractor or Subcontrac

tor shall have the burden ofproving that the Labor Commissioner ab\ised his or her discretion in

determining that a penalty was due or in determining the amount of the penalty." (Rule 50(c).
. [Cal. Code Reg. tit. 8 §17250, subd. (c)].)

DLSE's reliance on Rush's history ofprior prevailing wage violations as a basis for the

imposition ofpenalties against Shasta at the maximum rate of$50.00 per violation is not sup

ported by the record, as there is no evidence to estilblishjoint and several liability between Rush

and Shasta under section 1775; the explicit provisions for joint and several liability under section

1775 are for contractors and subcontractors, which was not the relationship here.

'Section 1777.1. subd. (c) defines a willful violation as one In which "the contractor or subcontractor knew
or reascnably should have known ofhis or her obligations under the. public works law and deliberately falls or re

fuses to comply with its provisio'na.lI
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Nonetheless, the burden is on Shasta to prove that DLSE abused its discretion in setting

. the penalty amount under section 1775 at the maximum rate of$SO,OO per violation. Shasta's

defense against the penalty award, tied to its arguments on the merits, is that there were no pre

vailing wage violations; therefore penalties cannot apply. Shasta has introduced no evidence of

abuse ofdiscretion by DLSE. The number and variety ofprevailing wage violations committed

by Shasta, and Shasta's lack of reasonable defenses to all but a fow of thorn, supports a finding

that Shasta's violations were willful.

Section 177S, subdivision (a)(2) grants the Labor Commissioner the discretion to mitigate

the statutory maximum penalty per day in light ofpresct:ibed factors, but it does not mandate

mitigation in all cases. The Director is not free to substitute his own judgment. Shasta has not

shown an abuse ofdiscretion and, accordingly, the assessment ofpenalties at the maximum rate

of$SO.OO is afflnned.

The Assessment found a total of20S prevailing wage violations subject to penalties under

section 177S; Shasta has disproved the basis of the Assessment for three of the. assessed viola

tions, showing that Fuller and Norton were fully paid for their work in Los Angeles County on

November 22, 200S, and that Lancaster was not entitled to holiday pay for February 20,2006.

. This decision therefore reduces the total assessed violations subject to penalties under section

1775 by three, to 202.

Overtime Penalties Are Due For The Workers Who Were Underpaid For
O'l\'lrtime Hours Worked On Th\'l Project.

Section 1813 states as follows:

"The contractor or any subcontractor shall, as a penalty to the state or political
subdivision on whose behalf the contract is made or awarded, forfeit twenty-five
dollars ($25.00) for each worker employed in the execution of the contract by the
... contractor ... for each calendar day during which the worker is required or
permitted to work more than 8 hours in any one calendar day and 40 hours in any
one calendar week in violation of the provisions of tlus article."

Section 1815 states in full as follows:
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"Notwithstimding the provisions of Sections 1810 to 1814, inclusive, of this code,
and 'notwithstanding any stipulation inserted in any contract pursuant to the re
quirements of said sections, work perfonned by employees ofcontractors in ex
cess of 8 hours per day, and ~O hours during anyone week, shall be pennitted
upon public work upon compensation for all hours worked in excess of 8 hours
per day and not less than I Yo times the basic rate ofpay."

The record establishes that Shasta violated section 1815 by paying less than the requ,ired prevail

ing overtime wage rate to Lancaster and Long, who were paid for overtime hours on six days at

the straight time rate, and to other workers who were underpaid for overtime work as a result of

being paid less than the required prevailing wages; a total of30 violations. Unlike section 1775

above, section 1813 does not give DLSE any discretion to reduce the amount of the penalty, nor

does it give the Director any authority to limit or waive the penalty. Accordingly, the assessment

ofpenalties under section 1813, as assessed, is affrnned.

Shasta Is Liable For Liquidated Damages,

At all times relevant to this Decision, section 1742. I, subdivision (a) provided in perti-

nent part asfoJlows:

After 60 days following the service of ... a notice ofwithholding under subdivi
sion (a) of Section 1771 ,6, the affected contractor, subcontractor, and surety, . ,
shall be liable for liquidated damages in an amount equal to the wages, or portion
thereof, that still remain unpaid. If the ... notice subsequently is overturned or
modified after administrative or judicial review, liquidated damages shall be pay
able only on the wages found to be due and unpaid. If the contractor or subeon
tractor demonstrates to the satisfaction of the director that he or she had substan
tial grounds for belicving the .. , notice to be in error, the director shall waive
payment of the liquidatcd damages,4

Rule 51, subdivision (b) [Ca1.Code Reg. Itt. 8 §17251, subd. (b)] states as follows:

To demonstrate "substantial grounds for belieylng the Assessment ... to be in er·
ror," the Affected Contractor or Subcontractor must establish (1) that it had a rea
sonable subjective belief that the Assessment ... was in error; (2) that there is an

'Seetlon 17542.1(a) was amended effective January 1,2009. [Stats 200S eh 402 § 3 (SB 1352).) Because the 60
day time after service ofthe Notice for payment ofunpaid prevailing wage. had run prior to the amendment's effec
tive date, however, the version In effect at lhat time remains applicable to this case.
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objective basis in law and fact for the claimed error; and (3) that the clahned error
is one that would have substantially reduced or eliminated any duty to pay addi-

. tional wages under the Assessment ...

Shasta is liable for liquidated damages only for wages, including unpaid mileage reim

bursement, that remained unpaid sixty days following service of the Assessment absent waiver

by the Director. Entitlement to a waiver ofliquidated damages in this case is closely tied to

Shasta's position on the merits and specifically whether there was an "objective basis in law and

fact" for contending that the assessment was in error.

As discussed above, Shasta's arguments on the merits are unsupported by eithcr the law

or the facts of this case for all but $74.19 of the unpaid prevailing wages included in the Assess

ment. Such arguments cannot be found to constitute an "objective basis in law and fact" for con

tending that the Notice was in error. Because the unpaid prevailing wages remained due more

than sixty days after servIce of the Notice, and Shasta has not demonstrated grounds for waiver,

Shasta is also liable for liquidated damages in an amount equal to the unpaid prevailing wages.

FINDINGS

I. Affected subcontractor Shasta General Engineering, Inc. filed a timely Request

. for Review of the Civil Wage and Penalty Assessment issued by DLSE with respect to the Pro

ject.

2. Bartaldo, Ross and Moskal performed work in San Luis Obispo County during

the weeks ending February 4, through February 25, 2006, and were entitled to be paid the La

borer rate applicable to San Luis Obispo COUllty for that work.

3. Shasta fully paid Fuller and Norton for work performed in Los Angeles County

011 November 22, 2005. The Assessment is therefore reduced by $23.52 in unpaid prevailing

wages assessed for their work on that day.

4. Bartaldo and Ross performed work 011 the Project subject to the Operating Engi.

neer classification during the weeks.ending February 4, and February II, 2006, and were entitled

to be paid the Operating Engineer rate applicable to San Luis Obispo County for that work.
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S. Lancaster, Long and Floyd perfonned work 011 the Project subject to the Tele-

communications Technician classification for multiple weeks ofwork performed in Alameda,

Kern, Los Angeles and Merced counties and were entitled to be paid the Telecommunications

Technician rate applicable to those counties for that work.

. 6. Lancaster and Long were paid at the straight time rate rather than the overtime

rate for a total of 24 hours of overtime worked on six days during the weeks ending July 22 and

July 29, 2006.

7. Lancaster did not work on the President's Day holiday, February 20,2006, and is

not entitled to holiday pay for the one hour ofwork he was erroneously reported as having

worked that day. The Assessment is therefore reduced by $50.67 in unpaid prevailing wages as

sessed for his work on that day.

8. Fuller, Norton and Long were entitled to receive It!i1eage reimbursement at the

maximum IRS reimbursement rate pursuant to the Travel and Subsistence Provisions for Tele-.

communications Technician. The applicable reimbursement rates were $0.405 per from the

commencement of Shasta's work on the project through August 31, 2005, $0.485 per mile from

September 1 through December 31,2005, and $0.445 per mile from January 1,2006, through the

completion of Shasta's work on the Project.

9. Lancaster was entitled to receive unpaid mileage reimbursement at the maximum

IRS reimbursement rate pursuant to the Travel and Subsistence PrOVIsions for Telecommunica

tions Technician for die 50,000 business miles he accrued on the Project from August 29, 2005,

through August 26, 2006, in the amount of$17,688.85.

10. In light ofFindings 2 through 9, above, Shasta underpaid its employees on the

Project in the aggregate amount of $30,747.91.

11. DLSE did not abuse its discretion in ~etting section 1775, subdivision (a) penal.

ties at the rate of$50 per violation, and the resulting total penalty of$IO,100.00, as modified, for

202 violations is affirmed.
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12. Penalties under section 1813 at the rate of $25.00 per violation are due for 30 vio-

lations on the Project, for a total of$750.00 in penalties.

13, The unpaid wages found due in Finding No. 10 remained due and owing more

than sixty days following issuance of the Assessment. Shasta is liable for an additional award of

liquidated damages under section 1742, I in the amount of$30,747.91, and there are insufficient

g,rounds to waive payment of these damages,

14, The amounts found remaining due in the Assessment as modified and affirmed by

this Decision are as follows:

Wages Due:

Penalties under section 1775, subdivision (a):

Penalties under section 1813:

Liquidated Damages:

TOTAL:

$30,747.91

$10,100,00

$750.00

$30,747.91

$72,345.82

In addition, interest is due and shall continue to accrue on all unpaid wages as provided in

section 1741, subdivision (b).

The Civil Wage and Penalty Assessment is affl11l1ed In part and modified In part as set

forth in the above Findings. The Hearing Officer shall issue a Nonce ofFindings which shall be

served with this Decision on the parties.

Dated: Ij 12-1/ 0' q
r

John C, Duncan
Director of Industrial Relations
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